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Just Because You Can, Does Not Mean You Should:



Introduction

Although there is statutory authority to provide 
medical coverage through multiemployer (union) 
plans, there are risks associated with doing so. This 
session will focus on the types of things a County 
should consider when investigating whether to 
provide medical coverage for some or all of its 
employees through a non-governmental plan, 
including (1) compliance with COBRA, state 
continuation, 299A, retiree coverage, 
nondiscrimination, COVID emergency requirements, 
and more; and (2) bargaining strategies, including 
protective language. 
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A bargaining group 
expresses a desire to move 
to a Taft-Hartley plan for 
its group health coverage 

WHAT DO YOU DO?
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With respect to Minnesota public sector employer

• Statutory authority
• Minn. Stat. Section 471.61

Notwithstanding any other law to the contrary, a political subdivision described in this 
subdivision may provide health benefits to its employees, dependents, any class or classes of 
officers, employers, or dependents, and other eligible persons through negotiated contributions 
to self-funded multiemployer health and welfare funds.
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Key Question:
What does this mean?



Due Diligence

• Start with due diligence and end of due diligence.

DUE DILIGENCE IS THE KEY
-- for the employer’s benefit
-- for the employees’ benefit
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Taft-Hartley Plan

• Understand what a Taft-Hartley plan is, how it operates, etc., so it can be compared to 
Minnesota options (single employer insured, single employer self-insured, joint powers 
self-insured, etc.)

BE AWARE
this is NOT an apples-to-apples comparison
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Organization, 
Structure, 
Operations 
of a Taft-Hartley

MCHRMA 10/7/22



Taft Hartley Multi Employer Plans

• Federal law – National Labor Relations Act
• Very large self-insured benefits plans
• Numerous participating employers 
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Taft Hartley Multi Employer Plans

• Primarily for collectively bargained employees; can have some non-
bargained

• Governed by Board of Trustees
• Half management/half union
• You will never be one

• Plan
• Trust
• Policies and procedures
• Participation agreements for employers
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Taft Hartley Multi Employer Plans

• Some of the characteristics to keep in mind:
• Power to amend plan
• Authority to interpret plan language
• Eligibility of employees– determined by Board, reflected in Plan; no waiver; 

not an option
• Premiums – typically composite premiums
• Stop-loss coverage – may have it; not required; many do not have it
• Participation by employer
• Termination of participation by employer; may be a withdrawal assessment 

when exit
• Benefits – enough to be 60% min. value for ACA; what is included up to 

Board; how far above 60% up to Board
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Taft Hartley Multi Employer Plans

• Some of the characteristics to keep in mind:
• Determinations on appeal
• Contributions are all made by employer
• Truly pooled; dollar in goes to pay benefits of any employee of any employer; 

all treated together as single group; all treated the same
• If need more, typically ability reserved to assess participating employers
• Medical coverage is the core benefit
• Often times other benefits provided too (dental, disability, death benefit, 

hospital review benefit, etc.).
• Not optional; if in bargaining unit must be covered and must be covered for 

all benefits
• All part of the premium
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Minnesota Law

• Numerous statutes the 
impact the way a Minnesota 
public sector employer must 
provide group health 
coverage, whether fully 
insured or self-insured.

• Taft-Hartley plans are not 
subject to those same 
requirements.
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ERISA Preemption

• In general, a Taft-Hartley plan is not subject to state laws that impact 
the benefits and/or operation of the plan.

• ERISA preempts the state laws.
• Governmental entities are not subject to ERISA. 
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Self-insured Group Health Plans

• Minnesota Statute Section 417.617 requires in part that if 
a public sector employer provides self-insured group 
health coverage, the coverage has to provide the same 
benefits as if insured.

• As discussed below, this statutory requirement for 
Minnesota public sector employers and ERISA preemption 
for Taft-Hartley plans are at the center of the controversy.
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Let’s identify 
some of the 
problem areas…
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1.  Mandated benefits under Minnesota law

A. Minnesota is one of the states that imposes the most mandated benefits of 
all states
Minnesota public sector plans must follow Minnesota mandated benefits 
laws

B. Taft Hartley does not have to follow Minnesota mandated benefits laws
(i) ERISA preempts state laws that relate to the provision of benefits 

under the self-insured Taft Hartley plan
(ii) Impacts cost of the coverage – Taft Hartley does not have to provide 

as rich a plan
(iii) Impacts the specifics of the coverage itself

MCHRMA 10/7/22



2. Funding and Stop-Loss Coverage

A. Minnesota public sector must have stop loss if less than 1000 covered 
employees.
Minnesota licensed carrier.
Required level of reserves.

B. Taft-Hartley plan not required to have stop loss, not required to maintain 
any particular level of reserves.
(i) ERISA preempts state laws that relate to the provision of benefits 

under the self-insured Taft Hartley plan
(ii) Saves on cost of stop loss
(iii) Risks inadequate reserves
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3. Subrogation

A. Minnesota follows “made whole” rule.  Injured person must be made 
whole with respect to non-medical claims first, then dollars can go to 
repay insurance carrier/self-insured plan.

B. Taft-Hartley follows whatever rule it decides to put into plan 
document.
(i) ERISA preempts Minnesota’s made whole rule
(ii) Typically first dollar coverage to Taft Hartley plan
(iii) Impacts cost of coverage – Taft Hartley gets money back; pays 

out less/net scope of coverage is less               
(iv) Hardship on employee and family
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4. Continuation Coverage

A. Minnesota public sector has to follow federal COBRA and Minnesota 
state continuation laws.

B. Taft Hartley has to follow federal COBRA, but does not have to follow 
Minnesota continuation laws including longer divorce duration and no 
additional premium rules, disability continuation based on own 
occ./any occ., Medicare qualification, no second qualifying event 
limitation, etc.
(i) ERISA preempts Minnesota state laws.
(ii) Impacts cost of coverage – not able to stay on as long
(iii) Impacts coverage itself – some State continuation not available 

at all
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Minnesota 
Public Sector 

Special Provisions
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1. Retiree Coverage
A. Minnesota Statutes Section 471.61. subd., 2b provides in part:

“employer must allow a former employee and the employee’s dependents to continue to 
participate indefinitely in the employer-sponsored hospital, medical, and dental insurance 
group that the employee participated in immediately before retirement . . .”

Conditions include receiving pension or based on age and service could receive a pension 
at time leave employment.

B. Taft Hartley does not have to follow this law.
(i) ERISA preempts it
(ii) Retiree coverage only available under Taft-Hartley plan terms (e.g., who qualifies, 

coverage you get, for how long, etc.)
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2.  Peace/Police Officer Disability/Death in 
Line of Duty

A. Minnesota Statutes Section 299A.465 
(i) For disability in line of duty – PERA decides whether disabled

If disabled, “employer shall continue to provide health coverage . . .”
to age 65 at same cost employee-employer cost share

(ii) For death in line of duty --
continue providing health coverage to dependents (spouse and children)

covered at the time of death, or

spouse if could have been covered at the time of death
to age 65 for spouse 
to age no longer dependent child (reaches 26) at same cost employee – employer cost share
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2.  Peace/Police Officer Disability/Death in 
Line of Duty

B. Taft-Hartley does not have to follow this law
(i) ERISA preempts state laws

(ii) Treats all participating employers the same
(iii) Treats all participating employees the same
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So, let’s go back to the beginning…
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A bargaining group 
expresses a desire to move 
to a Taft-Hartley plan for 
its group health coverage 

WHAT DO YOU DO?
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Due Diligence

• Start with due diligence and end of due diligence.

DUE DILIGENCE BY EMPLOYER IS KEY
for the employer’s benefit
for the employees’ benefit
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Investigate/Gather Information

• Gather and review the documentation
• Look for things like those identified above 

• Things to consider asking:
• Any current federal regulatory agency inquiries
• Any federal regulatory agency inquiries in last 5 years

• “Inquiries” includes questions posed, audit, etc.
• Any litigation in current or past 5 years
• Funding level most recent year
• Funding level for past 5 years
• Number of covered employees this year and past 5 years
• Number of participating employers this year and past 5 years
• Number of public sector employers participating 
• Number of Minnesota public sector employers participating
• Pull the last 5 Form 5500s (include audited financials)
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Make an Informed Decision

• If the decision is go with the Taft-Hartley, 
• Memorialize what that means in an MOU.  Set the expectations for the Union 

and the union employees.  Do  not wait until faced with a divorce to explain 
that Minnesota continuation is not available.

• Be an active participating employer.  Attend trustee meetings, ask questions, 
follow trends, etc.
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Thank you

Darcy L. Hitesman, HitesmanLaw, P.A.
Email:  darcy@hitesmanlaw.com
Phone:  763-503-6620

Amy Diedrich, CEBS, CSRM, Public Sector Specialist
Marsh McLennan Agency LLC
Email:  amy.diedrich@MarshMMA.com
Phone:  651-425-8328 
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