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Workforce Drug Test Positivity On the Rise

Quest Diagnostics study released March 30, 2022

Studied 11 million drug test results collected in 2021 

Includes private and public employees

Testing for Cocaine, Marijuana, Opiates and Oxycodones



Results

• Compare 2020: 4.4%

• Highest rate since 2001

• Positivity rates in workforce increased 31.4% from all-time low of 3.5% 
in 2010

2021 overall positivity rate: 4.6%

• Compare 2020: 3.6%

• Highest rate ever reported

• Positivity rates in the workforce for marijuana increased 50% from 2017-
2021 

Positivity for Marijuana: 3.9%



Federal 
1971 
Controlled 
Substances Act

◦ Regulates drug manufacture, importation, 

possession, use and distribution

◦ 21 U.S. Code § 801

◦ The Act schedules each drug in 21 U.S. 

Code § 811 based on: 

◦ Accepted medical uses

◦ The potential for abuse 



Federal 
1971 Controlled 
Substances Act
Schedule

U.S. Drug Enforcement Agency 

has found there is a high potential 

for abuse and no accepted 

medical use for marijuana

21 U.S. Code § 812

Schedule Examples

I Heroin, LSD, and 
marijuana

II Cocaine, OxyContin, and 
fentanyl

III Ketamine and anabolic 
steroids

IV Xanax and Ambien

V Robitussin AC and Lyrica



Updates On The 
Legalization Of  
Recreational 
Marijuana



Current 
Legalization

As of February 2022: 

◦ 37 states allow medical use

◦ 18 states allow adult 

recreational use

◦ 3 states have no public cannabis 

access program

National Conference of State Legislatures, 

State Medical Cannabis Laws (2022)



National Conference of State Legislatures, State Medical Cannabis Laws (2022)



Attitude Towards 
Legalization
Support for legalization at 12% in 1969 
(the year before Controlled Substances 
Act signed by President Nixon) 

Support for legalization rose to 68% in 
2021

Gallup has found the public's support for 
legalization has coincided with the 
increasing number of states approving it

Gallup, Support for Legal Marijuana Inches Up to New High of 
68% (Nov. 9, 2020)



Federal Limitations on 
State Marijuana Laws



2009 Ogden 
Memo

◦ U.S. Attorney General David W. Ogden 

instructed U.S. Attorneys to shift focus 

away from individuals who are using 

marijuana in compliance with state law



2013 Cole Memo: 

Sale of marijuana to 
minors.

Revenue from the 
sales from going to 
criminal enterprises

Diversion of 
marijuana from 

states where it is 
legal to other states

Authorized activity 
from being used as 
a cover or pretext 
for legal activity

Violence and the 
use of firearms in 

cultivation and 
distribution

Drugged driving 
and other adverse 

public health 
consequences

Growth of 
marijuana on public 

lands

Possession or use 
on federal property.

Attorney General James M. Cole stated the government should focus its interests in 
preventing:



Rohrabacher-
Farr 

Amendment

◦ Prohibits the use of federal funds from 

being used to prosecute Controlled 

Substances Act violations against medical 

marijuana companies in strict compliance 

with state law

◦ First passed in 2014 and renewed every 

year

◦ Renewed by President Biden in March 

2021: Consolidated Appropriations 

Act, 2022 § 809



2018 
Sessions 
Memo

◦ Ogden Memo rescinded in 2018 by 

U.S. Attorney General Jeff Sessions

◦ 2018 Sessions Memo instructed U.S. 

Attorneys return to well-established 

principles governing federal 

prosecutions 

◦ “weigh all relevant considerations, 

including federal law enforcement 

priorities set by the Attorney 

General, the seriousness of the 

crime, the deterrent effect of 

criminal prosecution, and the 

cumulative impact of crimes on the 

community”



United 
States v. 
Bilodeau

(1st Cir. Court App. 2022)

◦ Defendants accused of growing and 
distributing marijuana under the cover 
of a legitimate program under Maine 
Medical Use of Marijuana Act

◦ Defendants argued prosecutions 
should be enjoined under 
Rohrabacher-Farr Amendment

◦ First Circuit Court of Appeals issued 
decision in January 2022 finding that 
Rohrabacher-Farr Amendment did not 
bar prosecution

◦ Legitimate medical marijuana 
businesses likely still protected under 
Amendment 



Minnesota’s Medical 
Cannabis Program



Minnesota Medical Cannabis Therapeutic 
Research Act

Legalizes manufacture, sale, 
and use under certain 
controlled conditions 

Qualifying patient conditions 
include:

-Cancer

-Chronic Pain

-Seizures

See Minn. Stat. §§ 152.22 152.29 and 152.32 



Protections 
for Registry 
Program 
Participation

Legal presumption that enrolled patients 

are engaged in authorized cannabis use

This can be rebutted by evidence that an 

individual's use was not for the purpose of 

medical treatment or pain alleviation

Minn. Stat. § 152.32



Protections 
for Registry 
Program 
Participation 
Cont’d

◦ Prohibits employment discrimination 

based on:

◦ Status as enrolled patient

◦ Positive drug tests*

*unless the employee used, possessed, or 

was impaired by medical cannabis on the 

premises of the place of employment or 

during the hours of employment

Minn. Stat. § 152.32



Enrollment in the MN medical marijuana registry 
program shall only be denied if the patient:

Minn. Stat. § 152.27

does not have 
doctor certification

has not signed and 
returned the 

disclosure form 

does not provide 
required 

information

has previously been 
removed from the 
registry program 

for violations 

provides false 
information



Minnesota Law

◦ Law enforcement officers are not specifically 

prohibited from registering for medical use 

under Minn. Stat. § 152.27

◦ Recreational use is still illegal under federal and 

state law, and likely prohibited under Employer 

policies

◦ Reminder: The Gun Control Act prohibits 

users of federally illegal drugs from 

possessing firearms



Federal Law

Use, sale, and possession 
are federal crimes under 
Controlled Substances 

Act 

• 21 U.S.C. §§ 841 and 844

The Gun Control Act 
prohibits users of illegal 
drugs from possessing a 

firearm

• 18 U.S.C. § 922

• Includes medical marijuana patients



Interplay with 
Anti-
Discrimination 
Laws

◦ The ADA and MHRA prohibit 

discrimination based on disability

◦ Qualifying medical conditions for MN’s 

medical program likely considered 

“disabilities”

◦ Impairments that limit one or more 

major life activities



Hypothetical

FACTS

◦ Employee registered for medical use 

impaired at work

◦ Employee contends they were 

impaired at work because their 

physician was in the process of 

determining  a proper dosage

◦ Employee had no intention of being 

impaired at the workplace



Hypothetical
cont’d

Issues:

◦ Is employee disabled under the 
ADA or MHRA?

◦ Does county need to consider 
reasonable accommodations?

◦ What potential 
accommodations exist?

◦ What about a leave of absence, 
while the doctor determines the 
appropriate dosage ? 



Legalization Efforts in 
Minnesota 



Legalization in 
Minnesota

◦ In 2021 Governor Walz signed a bill allowing 

smokable marijuana products in Minnesota’s 

medical program

◦ Minn. Stat. §152.22, subd. 6.

◦ HF 2128/SF 2360

◦ Recreational marijuana currently remains illegal



Legalization 
in Minnesota

◦ 58% of Minnesotans support recreational 

legalization

◦ State Fair Poll Results, Minnesota 

House of Representatives (2021)

◦ A bill legalizing adult-use passed in the 

MN House of Representatives in 2021, 

but did not pass in the Senate

◦ HF 600/SF 757



Gov. Tim Walz’s 1/22 Recommendation:
Cannabis Management Office



Gov. Tim Walz’s 
Budget 

Recommendations 
for Fiscal Year 2022-

2023 

◦ Governor says his budget will set aside 

$25 million to create Cannabis 

Management Office

◦ Oversee safe and responsible 

legalization of cannabis for adult use 

in Minnesota

◦ Fund substance abuse treatment 

and prevention 

◦ Fund education programs on the 

adverse health effects of cannabis 

use among children and pregnant 

women



Legalization 
Advocates: 
Racial 
Discrimination 
Related to 
Marijuana 
Convictions in 
Minnesota 

◦ Legalization advocates argue current legal 

system results in racial disparities in convictions 

◦ Black Minnesotans 5.4 times more likely to be 

arrested for cannabis possession despite similar 

usage rates to white Minnesotans

◦ Minnesota ranks 8th for largest racial disparities 

in marijuana possession arrests

Racial Disparities Persist In Marijuana Enforcement, 

Even After Legalization, ACLU Minnesota (2020)



Shortfalls of 
Testing for 

Cannabis 

◦ Reasonable suspicion testing allowed under the 

DATWA

◦ However, positive tests only indicate if cannabis is 

used generally; cannot determine exactly when it 

was used

◦ Employers should document specific observations 

and instances of seemingly impaired behavior 

using multiple independent witnesses



Final Thoughts

Employers should follow DATWA state law and be watchful of updates to 
federal guidance and regulations

Testing requires a DATWA policy

Follow the DATWA and DATWA policy to the letter

Consult with an attorney when in doubt of how to proceed



Questions?

Susan Hansen, Attorney at Law 

Madden Galanter Hansen, LLP


